
United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 
Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
www.uspto.gov 



APPLICATION NO. 



FILING DATE 



FIRST NAMED INVENTOR 



ATTORNEY DOCKET NO. CONFIRMATION NO. 



10/798,052 



22913 



03/10/2004 



Ernest Bruce Durbano 



7590 



08/09/2006 



WORKMAN NYDEGGER 

(F/K/A WORKMAN NYDEGGER & SEELEY) 

60 EAST SOUTH TEMPLE 

1000 EAGLE GATE TOWER 

SALT LAKE CITY, UT 84111 



16073.1 



4955 



EXAMINER 



ART UNIT 



MCCARRY JR, ROBERT J 

n 



PAPER NUMBER 



3617 

DATE MAILED: 08/09/2006 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 



Offirt* Action Summarv 


Application No. 

10/798,052 


Applicant(s) 

DURBANO, ERNEST BRUCE 


Examiner 

Robert J. McCarry, Jr. 


Art Unit 

3617 





The MAILING DATE of this communication appears on the cover sheet with the correspondence address « 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

I) S Responsive to communication(s) filed on 01 June 2006 . 

2a)D This action is FINAL. 2b)E3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) H Claim(s) 1-42 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) E0 Claim(s) 1-42 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

I I) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)DAII b)D Some * c)D None of: 

!.□ Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-4, 6-12, 14-19, 21-25, 27-31, 33, 34, 35, 38-40 and 42 are rejected under 35 
U.S.C. 102(b) as being anticipated by Williams (US 6,089,163). 

Williams discloses a device for grabbing a rail panel and lifting it, comprised of a frame 
capable of being mounted on a pair of parallel rails. The Examiner has interpreted that the rail 
panel can be the portion of the rail connected to a railroad tie. The tie acts as a connection and 
support between the two adjecent rails. The frame is comprised of a hydraulically driven 
gripping machine that has opening at either end to each accept a rail. This is best shown in 
figures 4 and 5. Both ends of the tool are separated from each other by hydraulic cylinder 106. At 
each end of the tool is a jaw that fits around the rail and adjusted so the inside portions 92, 96 are 
flush with the rail. As shown in figure 9 the lifting frame is shown mounted on the rear of a piece 
of heavy equipment, in this case a backhoe. The backhoe operator can move the frame into place 
and operate the hydraulic cylinder on the frame to grip the rails and lift the desired section and 
transport the section. The hydraulic arm on the backhoe supporting the frame is fully capable of 
providing alifting force to the frame and the designated rail panel. 
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Claim Rejections - 35 USC §103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 5, 13, 20, 26, 32, 36, 37 and 41 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Williams (US 6,089,163) in view of Young et al (US 5,191,839). 

Williams disclose the grabbing and lifting device as described above. However, Williams 
does not disclose the use of a second hydraulic cylinder to move the jaws of the lifting frame. 
Willaims only shows one cylinder 106. Young et al discloses a rail handling apparatus having 
first and second hydraulic rams 19, 20. It would have been obvious to one of ordinary skill in the 
art to have applied a second hydraulic cylinder, like that of Young et al, to a lifting frame, like 
that of Williams. In order to allow the device to lift and move heavier panels as well as serve as a 
back up device in the event one cylinder should fail. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Robert J. McCarry, Jr. whose telephone number is (571) 272- 
6683. The examiner can normally be reached on Monday through Friday 7:00am to 3:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, S. Joseph Morano can be reached on (571) 272-6684. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 



